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I.
Lawyer Responsibility for Paraprofessionals, Law Students and other Law Office Employees

COMMENT, SCR 20:5.3 Responsibilities regarding nonlawyer assistants

Lawyers generally employ assistants in their practice, including secretaries, investigators, law student interns, and paraprofessionals. Such assistants, whether employees or independent contractors, act for the lawyer in rendition of the lawyer's professional services. A lawyer should give such assistants appropriate instruction and supervision concerning the ethical aspects of their employment, particularly regarding the obligation not to disclose information relating to

representation of the client, and should be responsible for their work product. The measures employed in supervising nonlawyers should take account of the fact that they do not have legal training and are not subject to professional discipline.

SCR CHAPTER 20, RULES OF PROFESSIONAL CONDUCT FOR ATTORNEYS, PREAMBLE: 

A lawyer is a representative of clients, an officer of the legal

system and a public citizen having special responsibility for the quality of justice.

As a representative of clients, a lawyer performs various

functions. As advisor, a lawyer provides a client with an informed understanding of the client's legal rights and obligations and explains their practical implications. As advocate, a lawyer zealously asserts the client's position under the rules of the adversary system. As negotiator, a lawyer seeks a result advantageous to the client but consistent with

requirements of honest dealing with others. .... 

The legal profession is largely self-governing. Although other

professions also have been granted powers of self-government, the legal profession is unique in this respect because of the close relationship between the profession and the processes of government and law enforcement. ....

II.
Our Relationship with Clients


A.
Confidentiality



SCR 20:1.6 Confidentiality of information

(a) A lawyer shall not reveal information relating to representation of a client unless the client consents after consultation,except for disclosures that are impliedly authorized in order to carry outthe representation, and except as stated in paragraphs (b), (c) and (d).

(b) A lawyer shall reveal such information to the extent the

lawyer reasonably believes necessary to prevent the client from

committing a criminal or fraudulent act that the lawyer reasonablybelieves is likely to result in death or substantial bodily harm or in substantial injury to the financial interest or property of another.

(c) A lawyer may reveal such information to the extent the

lawyer reasonably believes necessary:

(1) to rectify the consequences of a client's criminal or fraudulentact in the furtherance of which the lawyer's services had been used;

(2) to establish a claim or defense on behalf of the lawyer in a

controversy between the lawyer and the client, to establish a defense to acriminal charge or civil claim against the lawyer based upon conduct inwhich the client was involved, or to respond to allegations in anyproceeding concerning the lawyer's representation of the client ....
--Identify the Client



--Identify Client Confidences




--Includes the Client’s Name



--Safeguarding Client Confidences



--Attorney-Client Privilege and Work Product




--The Client File




--Maintaining, Storing, Releasing and Disposing of Files


B.
Competency and Diligence



SCR 20:1.1 Competence

A lawyer shall provide competent representation to a client.

Competent representation requires the legal knowledge, skill,

thoroughness and preparation reasonably necessary for the

representation.

SCR 20:1.3 Diligence

A lawyer shall act with reasonable diligence and promptness in

representing a client.



--Procrastination


C.
Communication



SCR 20:1.4 Communication

(a) A lawyer shall keep a client reasonably informed about the

status of a matter and promptly comply with reasonable requests for

information.

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit 
the client to make informed decisions regarding the representation.

D.
Honesty and Candor




--Returning Calls and Documenting Communications


E.
Conflict of Interest

SCR 20:1.9 Conflict of interest: former client

A lawyer who has formerly represented a client in a matter shall not:

(a) represent another person in the same or a substantially related matter in which that person's interests are materially adverse to the interests of the former client unless the former client consents in writing after consultation; or

(b) use information relating to the representation to the disadvantage of the former client except as Rule 1.6 would permit with respect to a client or when the information has become generally known.


F.
Fees

SCR 20:1.5 Fees

(a) A lawyer's fee shall be reasonable. ....

(b) When the lawyer has not regularly represented the client, the basis or rate of the fee shall be communicated to the client, preferably in writing, before or within a reasonable time after commencing the representation.

(c) .... A contingent fee agreement shall be in writing and shall state the method by which the fee is to be determined, including the percentage or percentages that shall accrue to the lawyer in the event of settlement, trial or appeal, litigation and other expenses to be deducted from the recovery, and whether such

expenses are to be deducted before or after the contingent fee is

calculated. Upon conclusion of a contingent fee matter, the lawyer shall provide the client with a written statement stating the outcome of the matter and if there is a recovery, showing the remittance to the client and the method of its determination.

(d) A lawyer shall not enter into an arrangement for, charge, or

collect a contingent fee:

(1) in any action affecting the family, including but not limited to divorce, legal separation, annulment, determination of paternity, setting of support and maintenance, setting of custody and physical placement, property division, partition of marital property, termination of parental rights and adoption, provided that nothing herein shall prohibit a contingent fee for the collection of past due amounts of support or maintenance.

(2) for representing a defendant in a criminal case or any

proceeding that could result in deprivation of liberty.

(e) A division of fee between lawyers who are not in the same

firm may be made only if:

(1) the division is in proportion to the services performed by each lawyer or, by written agreement with the client, each lawyer assumes joint responsibility for the representation;

(2) the client is advised of and does not object to the participation of all the lawyers involved and is informed if the fee will increase as a result of their involvement; and

(3) the total fee is reasonable
 




--Reasonable




--Advance Notice




--Contingency Fees


G.
Withdrawal from Representation



SCR 20:1.16 Declining or terminating representation

(a) Except as stated in paragraph (c), a lawyer shall not representa client or, where representation has commenced, shall withdraw fromthe representation of a client if:

(1) the representation will result in violation of the Rules of

Professional Conduct or other law;

(2) the lawyer's physical or mental condition materially impairs

the lawyer's ability to represent the client; or

(3) the lawyer is discharged.

(b) Except as stated in paragraph (c), a lawyer may withdraw

from representing a client if withdrawal can be accomplished without material adverse effect on the interests of the client, or if:

(1) the client persists in a course of action involving the lawyer's services that the lawyer reasonably believes is criminal or fraudulent;

(2) the client has used the lawyer's services to perpetrate a crimeor fraud;

(3) a client insists upon pursuing an objective that the lawyer

considers repugnant or imprudent;

(4) the client fails substantially to fulfill an obligation to the

lawyer regarding the lawyer's services and has been given reasonablewarning that the lawyer will withdraw unless the obligation is fulfilled;

(5) the representation will result in an unreasonable financial

burden on the lawyer or has been rendered unreasonably difficult by theclient; or

(6) other good cause for withdrawal exists.

(c) When ordered to do so by a tribunal, a lawyer shall continuerepresentation notwithstanding good cause for terminating therepresentation.

(d) Upon termination of representation, a lawyer shall take stepsto the extent reasonably practicable to protect a client's interests, such asgiving reasonable notice to the client, allowing time for employment ofother counsel, surrendering papers and property to which the client is entitled and refunding any advance payment of fee that has not bee nearned. The lawyer may retain papers relating to the client to the extent permitted by other law.



--Grounds




--The Client’s “Soft Landing”


H.
Malpractice Compared with Ethical Violation



--Negligent Failure to Meet According to the Standard of Care



--Damages

III.
Our Relationship with Courts and other Lawyers


A.
Honesty, Candor, Diligence and Communication

B.
Frivolousness and Harassment




SCR 20:3.1 Meritorious claims and contentions
(a) In representing a client, a lawyer shall not:

(1) knowingly advance a claim or defense that is unwarranted

under existing law, except that the lawyer may advance such claim or defense if it can be supported by good faith argument for an extension, modification or reversal of existing law;

(2) knowingly advance a factual position unless there is a basis

for doing so that is not frivolous; or 

(3) file a suit, assert a position, conduct a defense, delay a trial or take other action on behalf of the client when the lawyer knows or when it is obvious that such an action would serve merely to harass or maliciously injure another.

(b) A lawyer for the defendant in a criminal proceeding, or the respondent ina  proceeding that could result in deprivation of liberty, may nevertheless so defend the proceeding as to require that every element of the case be established.
C.
Referral Arrangements


D.
Discipline and the Grievance Process

IV.
Our Relationship with Third Parties


A.
Communication with Represented Parties



SCR 20:4.2 Communication with person represented by

counsel
In representing a client, a lawyer shall not communicate about the subject of the representation with a party the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized by law to do so.

B.
Communication with Unrepresented Parties




SCR 20:4.3 Dealing with unrepresented person

In dealing on behalf of a client with a person who is not

represented by counsel, a lawyer shall not state or imply that the lawyer is disinterested. When the lawyer knows or reasonably should know that the unrepresented person misunderstands the lawyer's role in the matter,

the lawyer shall make reasonable efforts to correct the misunderstanding.

SCR 20:4.4 Respect for rights of third persons

In representing a client, a lawyer shall not use means that have no substantial purpose other than to embarrass, delay, or burden a third person, or use methods of obtaining evidence that violate the legal rights of such a person.
C.
Trust Funds

--The Trust Account


--Commingling


--Accounting

-- Property That May Belong to Another

D.
Money Owed to Experts, Court Reporters, and Others

E.
Professional Relationships with Non-Lawyers

F.
Rainmaking



1.
Advertising and Solicitation 

SCR 20:7.1 Communications concerning a lawyer's services

(a) A lawyer shall not make a false or misleading communication about the lawyer or the lawyer's services. ...

SCR 20:7.2 Advertising

(a) Subject to the requirements of Rule 7.1, a lawyer may

advertise services through public media, such as a telephone directory, legal directory, newspaper or other periodical, outdoor, radio or television, or through direct-mail advertising distributed generally to persons not known to need legal services of the kind provided by thelawyer in a particular matter.

(b) A lawyer shall not give anything of value to a person for recommending the lawyer's services, except that a lawyer may pay the reasonable cost of advertising or written communication permitted by this rule and may pay the usual charges of a not-for-profit lawyerreferral service or other legal service organization, and pay for a law practice in accordance with SCR 20:1.17.


-- Direct Mail v. Personal Contact



2.
Fee-Sharing

Wis. Stat. § 757.45. Sharing of compensation by attorneys prohibited.

 It is unlawful for any person to divide with or receive from, or to agree to divide with or receive from, any attorney or group of attorneys, whether practicing in this state or elsewhere, either before or after action brought, any portion of any fee or compensation, charged or received by such attorney or any valuable consideration or reward, as an inducement for placing or in consideration of having placed, in the hands of such attorney, or in the hands of another person, a claim or demand of any kind for the purpose of collecting such claim, or bringing an action thereon, or of representing claimant in the pursuit of any civil remedy for the recovery thereof; but this section does not apply to an agreement between attorneys and counselors at law when associated in the conduct of legal matters to divide between themselves the compensation to be received. Any person violating this section shall be fined not to exceed 500 or imprisoned not to exceed 6 months.  
